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DENNI'S, Circuit Judge:

These consolidated appeals arise out of the violent
col l apse of the Texas A&M Uni versity bonfire stack on Novenber

18, 1999, which killed 12 students and injured 27 others. In



t hese appeal s, plaintiffs seek to overturn the district court’s
grant of summary judgnent under Federal Rule of G vil Procedure
56 dismssing their 42 U . S.C. § 1983 cl ai ns agai nst University
officials for damages resulting from that tragic event. In

previ ous appeals, a panel of this court, in Scanlan v. Texas

A&M University, 343 F.3d 533 (5th Cr. 2003), reversed the

district court’s dism ssal of those clains under Rule 12(b)(6).
Upon remand after that decision, the district court granted
summary judgnent in favor of defendants, holding that the
University officials were entitled to qualified imunity from

suit. See Breen v. Southerland, No. 3:01-CV-00670, slip op.

(S.D. Tex. WMay 21, 2004). This second group of appeals
f ol | owed.
| . Procedural Background

In the wake of the 1999 Texas A&M bonfire collapse, the
plaintiffs, including the estates of deceased victins, injured
survivors, and relatives of affected students, filed suits
agai nst Texas A&M University and certain University officials
in the United States District Court for the Southern D strict

of Texas.! Plaintiffs asserted, inter alia, that the University

The defendants in the cases on appeal before us are Dr. Ray
Bowen, Dr. Zack Coapl and, My or CGeneral Marvin Hopgood, Jr., Dr.
Kevin Jackson, Brigadier GCeneral Donald Johnson, Dr. WIIliam
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and its officials were liable to plaintiffs under 42 U S. C. 8§
1983 for violating the students’ substantive due process rights
to bodily integrity. Plaintiffs’ section 1983 clains were
predicated on a state-created danger theory—+t.e., that the
University and its officials created a dangerous environnent
for students and were deliberately indifferent to their safety
by encouraging the unqualified and inexperienced students to
buil d the enornous bonfire stack w thout adequate supervision
by University personnel. Plaintiffs also asserted severa
state | aw causes of action agai nst the various defendants.
Defendants noved to dismss plaintiffs’ actions for
failure to state a claim and, in the alternative, for sunmary
judgnent. For reasons assigned in an opinion dated July 23,
2002, the district court granted the defendants’ notions to
di sm ss and dism ssed plaintiffs’ conplaintsintheir entirety.

See Kimmel v. Texas A&M LUniv., 267 F. Supp. 2d 646 (S.D. Tex.

2002). First, the district court held that plaintiffs’ clains

agai nst Texas A&M University were suits against the state and

were therefore barred by sovereign immunity. 1d. at 653-54.
No appeal was taken from that hol ding. Second, as to
Ki bl er, Dr. John Koldus, IIl, Mchael Krenz, Janes Reynol ds, Dr. J.

Mal on Sout herl and, Robert Stiteler, Jr., and Russell Thonpson.

3



plaintiffs’ section 1983 <clains against the University
officials, the district court held that plaintiffs failed to
state a cogni zable substantive due process claim because
plaintiffs’ allegations were insufficient to establish that the
officials acted with deliberate indifference. 1d. at 656-58.
In analyzing the sufficiency of plaintiffs’ section 1983
clains, the district court considered not only the all egations
of plaintiffs’ conplaints, but also the findings of the Final
Report of the Special Conmssion on the 1999 Texas A&M
Bonfire,? although that docunent was not incorporated by or
ot herwi se made part of plaintiffs’ conplaints. Kinmel, 267 F.
Supp. 2d at 654. Finally, the district court declined to
exerci se supplenental jurisdiction over plaintiffs’ state | aw
clainms and di sm ssed them w thout prejudice. |d. at 658-59.
Upon plaintiffs’ first appeal in this case, a panel of
this court reversed the district court’s Rule 12(b)(6)
dismssal of plaintiffs’ section 1983 clains against the
University officials. Scanlan, 343 F.3d at 537-39. The court

first held that the district court erred by considering, for

2The Final Report docunented the findings of a special
comm ssion convened by the president of the University to
investigate the collapse of the bonfire stack. See Scanl an, 343
F.3d at 535.




pur poses of the defendants’ Rule 12(b)(6) notions to dism ss,
the facts stated in the Final Report.® The Scanlan court then
consi dered whether the plaintiffs’ allegations were sufficient
to state a claimunder 42 U S.C. 8 1983. The court noted that,
al though this circuit had never adopted the state-created
danger theory, it had previously recognized that a plaintiff
seeking to recover under such a theory nust showthat (1) “the
defendants used their authority to create a dangerous
environnent for the plaintiff;” and (2) “the defendants acted
with deliberate indifference to the plight of the plaintiff.”
Id. at 537-38. The court found that, construing the
allegations in the light nost favorable to the plaintiffs, the
conplaints stated a cause of action under the state-created
danger theory because they averred that: (1) the bonfire
construction environnent was dangerous; (2) the University
officials knew that it was dangerous and would create an
opportunity for the resulting harm to occur; and (3) the

officials were deliberately indifferent tothe students’ safety

3The court held that the district court erred in considering
the facts stated in the Final Report because the Final Report was
not attached to the defendants’ notions to dismss, the plaintiffs
objected to its being considered, it was not central to plaintiffs’
clains, and the plaintiffs relied on other evidence in support of
their clains. Scanlan, 343 F.3d at 536-37.
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because they del egated the construction of the bonfire stack
to students, whomthey knew were not qualified to handl e such
a dangerous project, failed to provide adequate supervision,
and ignored the danger that the stack posed to the students
working on it. 1d. at 538. Accordingly, the Scanlan court
reversed the district court’s judgnent dismssing the
plaintiffs’ section 1983 clains and remanded the case to the
district court for further proceedings.

On remand, the University officials renewed their notions
for summary judgnent. The district court granted the notions
on the ground that the officials were entitled to qualified
i mmunity fromsuit. See Breen, No. 3:01-cv-00670, slip op. at
3-11. The district court found that, although the summary
j udgnment record contai ned material factual disputes concerning
bot h whether defendants’ conduct created or increased the
danger to the students involved in construction of the bonfire
stack and whet her defendants acted wth deliberate
i ndi fference, the defendants were nevertheless entitled to
qualified inmunity because their conduct was not objectively
unreasonable in light of clearly established Fifth Grcuit |aw

at the tine of their actions. 1d., slip op. at 6-11.



1. Standard of Review
Summary judgnent i s proper where there i s no genui ne i ssue
of material fact and the noving party is entitled to judgnent
as a matter of law. Fed. R Cv. P. 56(c). This court reviews

a grant of summary judgnent de novo, applying the sane

standards as those applicable in the district court. Bat on

Rouge O & Chem W rkers Union v. Exxon Mbil Corp., 289 F.3d

373, 376 (5th Gr. 2002). Odinarily, on summary judgnent, the
noving party has the initial burden of establishing that there
are no issues of material fact and that it is entitled to

judgnent in its favor as a matter of |aw See R vera v.

Houston Indep. Sch. Dist., 349 F.3d 244, 246-47 (5th Cr.

2003). If the noving party neets this burden, the burden then
shifts to the non-noving party to point to evidence show ng
that an issue of material fact exists. |1d. at 247. Wen a
def endant invokes qualified immunity, however, the burden
shifts to the plaintiff to rebut the applicability of the

def ense. See Md endon v. Gty of Colunbia, 305 F.3d 314, 323

(5th Gr. 2002) (en banc) (citing Bazan ex rel. Bazan v.

H dal go County, 246 F.3d 481, 489 (5th Cr. 2001)). I n

determ ni ng whether summary judgnent is appropriate, we view

all of the evidence in the |ight nost favorable to the non-



noving party and draw all reasonable inferences in its favor.

See Col eman v. Sch. Bd. of Richland Parish, 418 F. 3d 511, 515-

16 (5th Cr. 2005).
[11. Section 1983 and Qualified Immunity

Section 1983 provides a private right of action for
damages to individuals who are deprived of “any rights,
privileges, or immnities” protected by the Constitution or
federal | aw by any person acting under the color of state | aw
42 U.S.C § 1983. Not w t hst andi ng section 1983's broad
| anguage, state officials performng discretionary functions
are often protected fromliability by the doctrine of qualified
I mmuni ty, which shields such officials fromsuit “‘insofar as
their conduct does not violate clearly established statutory
or constitutional rights of which a reasonable person would
have known.’” Md endon, 305 F.3d at 322 (quoting Harl ow v.

Fitzgerald, 457 U. S. 800, 818 (1982)). To det erm ne whet her

an official is entitled to qualified immunity from a suit
al l eging a constitutional violation, we conduct a famliar two-
step inquiry. First, we nust ask whether the plaintiff has
alleged facts to establish that the official violated the

plaintiff’s constitutional rights. Hope v. Pelzer, 536 U S.

730, 736 (2002) (“The threshold inquiry a court nust undert ake



in a qualified immunity analysis is whether plaintiff’s
allegations, if true, establish a constitutional violation.”);

Saucier v. Katz, 533 U S 194, 201 (2001) (“A court required

to rule upon the qualified imunity i ssue nust consider, then,
this threshold question: Taken in the |ight nost favorable to
the party asserting the injury, do the facts all eged show t he
of ficer’s conduct violated a constitutional right?”). Wether
the facts establish a violation of a constitutional right is

determned with reference to current | aw. See Atteberry v.

Nocona Gen. Hosp., 430 F.3d 245, 253 (5th Gr. 2005);
Mcd endon, 305 F. 3d at 323. |If the facts do not establish that
t he defendant violated the plaintiff’s constitutional rights,

we need not inquire further. See Saucier, 533 U S at 201.

If they do, the defendant is still entitled to qualified
I mmunity unless the court finds that the defendant’s conduct
was objectively unreasonable in light of clearly established

|law at the time of the state actions at issue. See MO endon,

305 F.3d at 323.
A. Violation of a Constitutional Right
Plaintiffs here assert that defendants violated the
students’ rights to bodily integrity under the substantive

conponent of the Fourteenth Anendnent’s Due Process O ause by



creating or exacerbating the dangerous situation that
ultimately injured the students. Specifically, plaintiffs
assert that defendants knew that building the bonfire stack,
a recognized and sanctioned University activity, was a
dangerous activity and that the student |eaders were not
qualifiedto design and supervise its construction. Plaintiffs
allege that, notwithstanding that know edge, defendants
deli berately del egated the design and construction process to
the students and deliberately decided not to provide the
students with or require that they have adequate supervi sion.
Plaintiffs argue that defendants’ actions give rise to a
cogni zabl e substantive due process claim under the state-
created danger theory.

1. Subst anti ve Due Process and St at e-Creat ed Danger

The Due Process Cause of the Fourteenth Anmendnent
provides that “[n]Jo State shall . . . deprive any person of
life, liberty, or property, wthout due process of law.” U. S
Const. anmend. XIV, 8 1. The Suprene Court has | ong recogni zed
that the Due Process Cause is nore than a guarantee of
procedural fairness and “cover[s] a substantive sphere as wel |,
“barring certain governnent actions regardl ess of the fairness

of the procedures wused to inplenment them'” County of
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Sacranento v. Lew s, 523 U S. 833, 840 (1998) (quoting Daniels

v. Wllianms, 474 U S 327, 331 (1986)). The reach of

substantive due process is limted, however, and it protects
against only the nost serious of governnental wongs. The
Court has enphasi zed that “because gui deposts for responsible
deci sionmaking in this uncharted area are scarce and open-
ended,” courts should be “reluctant to expand the concept of

substantive due process.” Collins v. Gty of Harker Heights,

503 U. S. 115, 125 (1992).

Wien a plaintiff conplains of abusive executive action,
substantive due process is violated “only when [the conduct]
‘can properly be characterized as arbitrary, or conscience

"

shocking, in a constitutional sense. Lewi s, 523 U. S. at 847
(quoting Collins, 503 U.S. at 128). Though the neani ng of the
term “consci ence shocking” is necessarily indetermnate, the
Lewi s court provided sone gui dance for |ower courts to foll ow
Negligent acts, for exanple, are insufficient to trigger a
substantive due process violation. |1d. at 849 (“[L]iability
for negligently inflicted harmis categorically beneath the
threshold of constitutional due process.”). Conversel vy,

conduct intended to cause injury is, of course, nost likely to

vi ol ate due process. | d. For conduct within the “mddle
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range” of “sonething nore than negligence but ‘less than
I nt enti onal conduct , such as reckl essness or ‘gross

negl i gence, the inquiry is nore difficult and requires a
searching inquiry into the facts and circunstances of the
particular case in light of the right asserted. 1d. at 849-50

(quoting Daniels, 474 US. at 331); see also id. at 850

(“Deliberate indifference that shocks in one environnment may
not be so patently egregious in another.”).

Wiile it is clear that individuals have a substantive due
process right to be free fromstate-occasioned bodily harm it
Is equally clear that the Constitution does not, as a general
matter, inpose upon state officials a duty of care to protect

i ndividuals from any and all private harns. DeShaney v.

W nnebago County Dep’'t of Soc. Servs., 489 U S. 189, 196-97

(1989) (“As a general matter, then, we conclude that a State’s
failure to protect an individual against private violence

sinply does not constitute a violation of the Due Process

Cl ause.”). The DeShaney court recognized two possible
exceptions to this general rule, however. First, the Court

stated that the Constitution inposes upon the state a duty of
care towards individuals who are in the custody of the state.

ld. at 200 (“[When the State takes a person into its custody

12



and holds himthere against his will, the Constitution inposes
upon it a corresponding duty to assune sone responsibility for
his safety and well-being.”). Second, sone |anguage from
DeShaney has been read to suggest that state officials also
have a duty to protect individuals fromharmwhen their actions
created or exacerbated a danger to the individual. See id. at
201 (noting that, although the state may have been aware of the
dangers faced by the plaintiff, “it played no part in their
creation, nor did it do anything to render hi mnore vul nerable
to thent).

This latter exception nentioned in DeShaney is often
recogni zed as the prinmary source* for what has been terned t he
st at e-created danger theory. A nunber of courts, includingthe
majority of the federal circuits, have adopted the state-

created danger theory of section 1983 liability in one formor

another.®> Prior to the Scanlan decision in the present group

‘But cf. Kennedy v. Gty of Ridgefield, 439 F.3d 1055, 1061
n.1 (9th Gr. 2006) (asserting that “the ‘state-created danger’
doctrine predates DeShaney” and that DeShaney is “nore reasonably
under st ood as an acknow edgnent and preservation of the doctrine,
rather than its source”).

°See, e.q., Butera v. District of Colunbia, 235 F.3d 637, 651
(D.C. Cr. 2001) (holding that “under the State endangernent
concept, an individual can assert a substantive due process right
to protection by the District of Colunbia fromthird-party viol ence
when . . . officials affirmatively act to increase or create the
danger that wultimately results in the individual’'s harni);

13



of cases, this court had often expressed rel uctance to enbrace
the state-created danger theory, while noting its adoption by

other courts. Although this court discussed the theory in no

Kallstromv. Gty of Colunbus, 136 F.3d 1055, 1066-67 (6th Cr.
1998) (recognizing state-created danger claim where officials
rel eased personal information about undercover officers to the
suspects whomthe officers were investigating); Kneipp v. Tedder,
95 F.3d 1199, 1211 (3d Gr. 1996) (“[We hold that the
state-created danger theory is a viable nmechanismfor establishing
a constitutional claimunder 42 U.S.C. 8§ 1983."); Unlrig v. Harder,
64 F.3d 567, 572 (10th G r. 1995) (stating that “danger creation”
theory is a recognized exception to DeShaney rule); Reed v.
Gardner, 986 F.2d 1122, 1127 (7th Gr. 1993) (holding that
“officers may be subject to suit wunder section 1983 if they
know ngly and affirmatively create a dangerous situation for the
public and fail to take reasonable preventative steps to diffuse
that danger”); Dwares v. Gty of New York, 985 F.2d 94, 98-99 (2d
Cir. 1993) (recognizing state-created danger claim where police
officers allegedly conspired with group of “skinheads” to permt
themto assault denonstrators); Freeman v. Ferguson, 911 F.2d 52,
54-55 (8th G r. 1990) (recogni zi ng st ate-created danger cl ai mwhere
police chief allegedly directed officers to ignore victims pleas
for assistance); Wod v. Ostrander, 879 F.2d 583, 589-90 (9th Cr
1989) (recogni zi ng st ate-created danger cl ai mwhere police officers
i npounded vehicle, arrested driver, and | eft passenger stranded on
roadside in high crine area).

The First and Fourth G rcuits have di scussed the state-created
danger theory, but those courts have neither accepted nor rejected
it as a theory of recovery. See Velez-Dias v. Veqga-lrizarry, 421
F.3d 71, 80 (1st G r. 2005) (“*This court has, to date, discussed
the state created danger theory, but never found it actionable on
the facts alleged.’””) (quoting Rivera v. Rhode |sland, 402 F. 3d 27,
35 (1st Gr. 2005)); Pinder v. Johnson, 54 F.3d 1169, 1175-76 (4th
Cir. 1995) (en banc). The Eleventh Crcuit at one point recogni zed
the state-created danger theory, see Cornelius v. Town of Hi ghland
Lake, 880 F.2d 348, 354-55 (11th G r. 1989), but it appears to have
since repudi ated the doctrine. See Wiite v. Lemacks, 183 F. 3d
1253, 1259 (11th Gr. 1999) (“[T]he ‘special relationship and
‘speci al danger’ doctrines applied in our decisionin Cornelius are
no | onger good | aw, havi ng been superseded by t he standard enpl oyed
by the Suprene Court in Collins.”).
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fewer than 11 published decisions prior to Scanlan,® it had not
formally approved of the theory or applied it to uphold a
plaintiff’s conplaint against pretrial notions or affirm an

award of damamges. See, e.q., Mirin, 309 F.3d at 321 (noting

that Fifth Grcuit had “neither adopted nor rejected the state
created danger theory”); MKinney, 309 F.3d at 313 (sane).
Thi s court had, however, recogni zed and descri bed t he essenti al
el ements of such a claimfor the purpose of denonstrating that
the plaintiffs’ conplaints in particular cases failed to state
clainms under the theory. In doing so, this court explained
that to recover on a state-created danger claim the plaintiff
must show that the harmto the plaintiff resulted because (1)
the defendant’s actions created or increased the danger to the
plaintiff; and (2) the defendant acted wth deliberate

indifference toward the plaintiff. See, e.q., Mrin, 309 F. 3d

at 321-22; MKinney, 309 F.3d at 313. This court had al so

°®See Morin v. More, 309 F.3d 316, 321-24 (5th Cir. 2002);
MKinney v. lrving Indep. Sch. Dist., 309 F.3d 308, 313-14 (5th
Cr. 2002); Mdendon, 305 F.3d at 324-26; Piotrowski v. Cty of
Houst on, 237 F.3d 567, 583-85 (5th Cr. 2001) (“Piotrowski 117");
Saenz v. Heldenfels Bros., Inc., 183 F.3d 389, 391-92 (5th Gr.
1999); Randolph v. Cervantes, 130 F.3d 727, 731 (5th Gr. 1997);
Doe v. Hillsboro Indep. Sch. Dist., 113 F. 3d 1412, 1415 (5th Gr.
1997) (en banc); Piotrowski v. Gty of Houston, 51 F.3d 512, 517
(5th Cr. 1995) (“Piotrowski |"); Johnson v. Dallas |Indep. Sch
Dist., 38 F.3d 198, 200-02 (5th Gr. 1994); Leffall v. Dallas
| ndep. Sch. Dist., 28 F.3d 521, 530-32 (5th Gr. 1994); Salas v.
Carpenter, 980 F.2d 299, 309-10 (5th Gr. 1992).
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stated that the state-created danger theory requires an
identifiable victim See Mrin, 309 F. 3d at 322-23; Saenz, 183
F.3d at 392.

2. Scanl an’s Recognition of the State-Created Danger Theory

In nost of the cases in which panels of this court had
di scussed the state-created danger theory, the panel, in
effect, pretermtted whether to enbrace or reject the theory,
but held sinply that the facts of the particular case were
insufficient to state a clai munder such a theory because the
plaintiff did not adequately all ege that the defendants created
the danger,’ that the defendants acted with the requisite
cul pability,® that the plaintiff was an identifiable victim?
or sone conbi nation thereof. In Scanl an, however, the pane
reversed the district court’s dismssal of plaintiffs’ section
1983 clains in the present group of cases on the ground that
plaintiffs had sufficiently alleged all of the elenents of a

state-created danger claim See Scanlan, 343 F. 3d at 537-39.

G ven that disposition, the question naturally arises

‘'See Morin, 309 F.3d at 324; MKinney, 309 F.3d at 314;
Piotrowski |1, 237 F.3d at 584-85; Johnson, 38 F.3d at 202; Sal as,
980 F.2d at 309.

8See McC endon, 305 F.3d at 326; Piotrowski |l, 237 F.3d at
585: Johnson, 38 F.3d at 201-02; Leffall, 28 F.3d at 531.

°See Morin, 309 F.3d at 322-23; Saenz, 183 F.3d at 391-92.
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whet her Scanl an constitutes recognition, approval, and adopti on
for use by this court of the state-created danger theory.
Al t hough the Scanl an opinion did not expressly announce that
It was adopting the state-created danger theory, it explicitly
recited the previously recognized essential elenents of a
state-created danger claim applied themto the pleadi ngs, and
decided that the plaintiffs had stated a claim upon which
relief could be granted under the theory. See id. Unlike the
earlier cases di scussed above, in which this court declined to
pass upon the validity of the state-created danger theory
because the plaintiff’s allegations did not establish the
necessary elenments of such a claim the Scanlan court
explicitly found that plaintiffs had alleged facts sufficient
to show both (1) that the defendants created or increased the
danger to the students; and (2) that the defendants acted with
deliberate indifference. Seeid. at 538 (“[T]he district court
should have determned [that] the plaintiffs had pleaded
sufficient factual all egations to showthe bonfire construction
envi ronnent was dangerous, the University Oficials knewit was

dangerous, and the University Oficials used their authority

17



to create an opportunity for the resulting harmto occur.”).1°

Thus, the Scanlan panel, unlike earlier panels of this
court, was squarely faced with conplaints that sufficiently
alleged the elenents of a state-created danger claim and,
therefore, stated clains under that theory. Consequently, the
Scanlan court, by holding that the district court erred in
dismssing plaintiffs’ section 1983 <clains, necessarily
recogni zed that the state-created danger theory is a valid
| egal theory. Were that not the case, the Scanl an court woul d
have been required to affirmthe district court’s dismssal of
plaintiffs’ conplaints, notwthstanding the fact that they
sufficiently alleged the elenents of a state-created danger
claim Under Rule 12(b)(6), federal courts are required to
dism ss clains based upon invalid |egal theories even though

t hey m ght otherw se be well -pl eaded.

1The Scanlan opinion does not discuss the additional
requi renent that the risk of harm be to an identifiable victim
probably because defendants did not argue that the affected
students were not identifiable victins. Defendants do not argue
that plaintiffs have failed to establish that requirenment in these
appeal s.

1As the Suprene Court stated in Neitzke v. Wllians, 490 U. S.
319 (1989), Rule 12(b)(6) requires di smssal whenever aplaintiff’s
claimis based on an invalid | egal theory:

Nothing in Rule 12(b)(6) confines its sweep to
cl ai ns of | aw whi ch are obvi ously
i nsupportable. On the contrary, if as a matter
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Since the Scanlan deci sion, the panels 1in three
subsequent, unrel ated cases have i ssued opi ni ons t hat cont ai ned
statenents suggesting that Scanlan did not adopt the state-

created danger theory. See Ros v. Gty of Del R o, 444 F. 3d

417, 422-23 (5th CGr. 2006) (suggesting that Scanlan did not
adopt state-created danger theory because “nowhere in the

opinion does the court expressly purport to approve that

theory”); Beltran v. Cty of El Paso, 367 F.3d 299, 307 (5th
Cr. 2004) (citing Scanlan for the proposition that “[t]his
court has consistently refused to recognize a ‘state-created
danger’ theory of 8§ 1983 liability even where the question of
the theory’'s viability has been squarely presented’); R vera

V. Houston Indep. Sch. Dist., 349 F. 3d 244, 249 n.5 (5th Cr.

2003) (noting of Scanlan that “[d]espite remandi ng that case
to the district court for further proceedings, we did not
recogni ze the state created danger theory”). I n each of

those cases, however, as in so many of this court’s other

of law “it is clear that no relief could be
granted under any set of facts that could be
proved consistent wwth the allegations,” . . .
a claimnust be dismssed, wthout regard to
whether it is based on an outlandi sh |egal
theory or on a close but ultimately unavailing
one.

|d. at 327 (internal citations omtted).
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state-created danger cases, the court found that, assum ng,
arguendo, the validity of the state-created danger theory, the
plaintiff’s allegations did not establish the el enents of such
aclaim See R os, 444 F. 3d at 423-25; Beltran, 367 F.3d at
307-08; R vera, 349 F.3d at 249-50. Thus, nothing in those
cases turned on whether the state-created danger theory is or
Is not valid in this circuit. Accordingly, the statenents in
those cases pertaining to Scanlan were unnecessary to their
hol di ngs and, as such, constituted only non-binding dicta.?!?
The Scanl an panel’s clearly inplied recognition of state-
created danger as a valid legal theory applicable to the case
Is the aw of the case with respect to these further appeals
I n these sane cases now before this panel. Under the |aw of

the case doctrine, the factual findings and | egal conclusions

12As  Judge Posner noted, there are nunerous and sonetines
i nconsi stent definitions of dictum but as a practical matter, a
court can determ ne whether a particular passage in an earlier
opinion is dictum by considering factors such as whether “the
passage was unnecessary to the outcone of the earlier case and
therefore perhaps not as fully considered as it would have been
were it essential to the outcone,” or whether “the passage was not
an integral part of the earlier opinion, and so it was a redundant
part of that opinion and, again, nmay not have been fully
considered.” United States v. Craw ey, 837 F.2d 291, 292 (7th Cr.
1988) . Under either of these formulations, the statenents from
Rios, Beltran, and Rivera suggesting that Scanlan does not
represent an acceptance of the state-created danger theory, which,
as noted above, were unnecessary to the outconme or analysis in
those cases, clearly qualify as dicta.
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of a panel of this court continue to govern throughout that
case; we WwIll not ordinarily revisit those findings or

concl usi ons on subsequent appeals. See Free v. Abbott Labs.,

Inc., 164 F.3d 270, 272 (5th Gr. 1999). The doctrine “applies
not only to issues decided explicitly, but also to everything

decided ‘by necessary inplication.’” Ofice of Thrift

Supervision v. Felt (In re Felt), 255 F.3d 220, 225 (5th Cr.

2001) (citing Browning v. Navarro, 887 F.2d 553, 556 (5th G

1989)). Al though the | aw of the case does not absolutely bind
| ater panels, we wll generally apply it unless (1) the
evidence is materially different on the | ater appeal; (2) there
has been a change in controlling | aw on the applicabl e i ssues;
or (3) the initial decision was clearly erroneous and adheri ng
to it would result in manifest injustice. Free, 164 F.3d at
272.

Because the necessary inplication of the Scanlan court’s
decision is that the state-created danger theory is, indeed,
a valid basis for a claimon the set of facts alleged in the
conplaints in these cases, that clear inplied holding is the
| aw of the case in the present group of appeals. Mbdreover, as
none of the exceptions to the law of the case doctrine even

arguably applies here, this panel cannot justifiably revisit
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t hat concl usi on.

3. Dd the University Oficials’ Conduct Violate the
St udent s’ Substantive Due Process R ghts in this Case?

Because Scanlan established that plaintiffs have a
substantive due process right to be free frombodily injuries
caused by state-created dangers on the facts alleged in
plaintiffs’ conplaints, we next nmust determ ne whet her, view ng
the sunmmary judgnent evidence in the light nost favorable to
plaintiffs, there is an issue of material fact as to whether

t he defendants’ conduct violated that right. See Porter v.

Ascension Parish Sch. Bd., 393 F.3d 608, 613 (5th Gr. 2004)

(“When review ng a grant of summary j udgnent based on qualified
I mmunity, we nust first determne whether a plaintiff
successfully alleged facts showing the violation of a
constitutional right by state officials, and whether there is
a genuine issue of material fact that +the violation
occurred.”). The district court held that issues of fact
precluding summary judgnent existed on both prongs of
plaintiffs’ state-created danger clains. As to the first
prong—that defendants created or increased the danger to the
plaintiffs—the district court found as foll ows:

Plaintiffs wultimately allege that the
University Oficials increased the danger
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Br een,

del i berate 1 ndifference,

to the victins by affirmatively del egating
techni cal and compl ex Bonfire
responsibilities to unqualified students
Wi t hout adequat e supervi sion or guideli nes.
Defendants maintain that they “passively
continued the status quo” and nerely
permtted students to do what they want ed.
The resolution of these polar viewpoints
requi res examnation of literally hundreds
of facts. It would be inappropriate and
virtually inpossible for the Court to
decide as a matter of |aw and based on the
record now before the court whether the
state actors increased the danger to the
Bonfire victins.

No. 3:01-cv-00670, slip op. at 6-7. Wth respect

from Scanl an:

In its Qpinion in this case, the Fifth
Crcuit stated: “Whet her deliberately
del egating the construction of the bonfire
stack to students the University Oficials
al | egedly knew were not qualified to handle
such a dangerous project, and whether
deliberately providing no supervision to
students building the bonfire even though
they knew the students were not qualified
to build the stack, constituted deli berate
I ndi fference presents fundanental questions
of material fact.” Scanl an, 343 F.3d at
539. Though this statenent was nade in an
opi ni on di sposi ng of Defendants’ Mdtion to
Dismss, the sunmary judgnent evidence
submtted since then has only nuddied the
waters further. At this stage in the
pr oceedi ngs, t here remain mul tiple
gquestions of fact as to whether Defendants
acted wth deliberate indifference.
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Id., slip op. at 8.

We agree with the district court that Scanl an essentially
di sposes of this first prong of the qualified immunity inquiry.
Scanlan quite clearly held that plaintiffs’ allegations, if
proven, would state a section 1983 claim under the state-
created danger theory. Scanlan, 343 F.3d at 539. The Scanl an
court also, however, went on to state that the conflicting
summary judgnent evidence submtted by the parties in the
district court presented nmaterial fact issues concerning
plaintiffs’ state-created danger clains. See id. (“Had the
district court [converted the notion to dismss into a notion
for sunmary judgnent], the court woul d have been faced wth the
questions of fact the evidence presents.”); 1id. (noting
exi stence of “fundanental questions of material fact”); id.
(“I'f all of the summary judgnent evidence presents genuine
I ssues of material fact, those roles should be decided by a
trier of fact, not the defendants thenselves.”). The Scanl an
court’s statenents about the summary judgnent evidence are
technically dicta and thus not the |law of the case, but its
vi ew of the summary judgnent evidence in the record at the tine

of its decision is nevertheless instructive. Al t hough the

parties supplenented the summary judgnent record wth sone
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addi ti onal evidence on renand, as the district court noted, the
material factual disputes identified in Scanlan renmain
concerning both whether defendants’ actions increased the
danger to the students and whether defendants acted wth
deliberate indifference. W therefore conclude that plaintiffs
successfully alleged facts showing the violation of a
constitutional right by state officials under the state-created
danger theory, and that there is a genuine issue of materi al
fact that the violation occurred.
B. dearly Established Law

Def endants i n section 1983 cases are nevertheless entitled
to qualified immunity froma plaintiff’s clains unless their
conduct was objectively unreasonable in light of the clearly
established law at the tine of their actions. Md endon, 305
F.3d at 323. The district court granted defendants’ notions
for sunmary judgnent because it found that the state-created
danger theory was not clearly established law in the Fifth
Crcuit as of Novenber 18, 1999, the date on which the bonfire
stack col | apsed.

Whether aright is clearly established depends, to a |l arge
extent, on the l|level of generality at which the right in

question is defined. Mcd endon, 305 F.3d at 330-31. In the
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qualified inmunity context, a constitutional right is clearly
established only if, at the tinme of an official’s chall enged
conduct, the <contours of the right 1in question are
“‘sufficiently clear that a reasonable official would
understand that what he is doing violates that right.’” Hope,

536 U.S. at 739 (quoting Anderson v. Creighton, 483 U S. 635,

640 (1987)). The essence of the clearly established |aw
requirenent is that a defendant is entitled to “fair notice”
that his conduct violates the plaintiff’s constitutional
rights. See id. at 739-40. Thus, although the rel evant ri ght
must be defined with sufficient specificity to provide the
official wwth notice of the unl awful ness of his conduct, “the
term clearly established does not necessarily refer to
commandi ng precedent that is factually on all-fours with the
case at bar, or that holds the very action in question
unlawful .” Atteberry, 430 F.3d at 256-57 (internal citations
and quotation marks omtted).

In determning whether aright is clearly established, we
are not limted to precedent from the Suprene Court or this
court. As we have recognized, a right can becone clearly
established either through cases that constitute binding

authority or on the basis of a consensus of persuasive cases
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fromother jurisdictions. See Mcd endon, 305 F.3d at 329 (“In

light of WIlson [v. Layne, 526 U S 603 (1999)], we nust

consider both this court’s treatnent of the state-created
danger theory and the status of this theory in our sister
circuits . . . .7).

The starting point for our consideration of whether the
state-created danger theory was clearly established in a
particul ari zed sense relevant here on or before Novenber 18,
1999, the date of the bonfire stack’s coll apse, is our 2002 en
banc decision in Md endon, which considered a state-created
danger claimarising out of an injury that occurred in 1993.
In Mcd endon, this court concluded that the state-created
danger theory was not clearly established law in the Fifth
Grcuit in 1993. The Mdendon court first noted that this
court had only considered the state-created danger theory once

prior to 1993, in Salas v. Carpenter, 980 F.2d 299 (5th Cr.

1992), and that Salas “did not address the viability of the
state-created danger theory or define the contours of an
individual’s right to be free from state-created dangers.”
Mcd endon, 305 F.3d at 330. The court therefore found that
Salas was, on its own, “certainly insufficient” to provide a

defendant in 1993 with the requisite notice that his conduct
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violated the plaintiff’s substantive due process rights. 1d.

The Md endon court then proceeded to consider the
rel evant authority from other circuits. The court observed
that “six circuits had sanctioned sone version of the state-
created danger theory in July of 1993” and that no circuit had,
to that point, expressly rejected the theory. 1d. Despite
this apparent consensus, this court found that “the nere fact
that a | arge nunber of courts had recogni zed t he exi stence of
a right to be free from state-created danger in sone
ci rcunstances” was insufficient to nake the theory clearly
established in the Fifth Grcuit, in part because there was
littl e agreenent anong those courts as to the specific contours
of that right. [Id. at 330-32 (“[While a nunber of our sister
circuits had accepted sone version of the state-created danger
theory as of July of 1993, given the inconsistencies and
uncertainties within this all eged consensus of authorities, an
officer acting wwthin the jurisdiction of this court could not
possi bl y have assessed whet her his or her conduct violated this
right in the absence of explicit guidance fromthis court or
the Suprene Court.”). The en banc court in Md endon also
found it significant that none of the cases fromother circuits

applying the state-created danger theory had done so in a
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factual context simlar to that case. 1d. at 332.

Applying the principles of Mdendon to this case, we
concl ude that the state-created danger theory was not clearly
established lawin this circuit, with respect to the specific
facts here or otherw se, by Novenber 18, 1999, and,
accordingly, the defendants are entitled to qualified immunity
fromplaintiffs’ section 1983 clains. As was the case in 1993,
the relevant date in Md endon, neither the Suprene Court nor
this court had expressly recogni zed the validity of the state-
created danger theory as applied to any case prior to Novenber
1999. Plaintiffs do not claimotherw se. Rather, they argue
that the state-created danger theory was clearly established
inthe Fifth Grcuit by Novenber 1999 because (1) between 1993
and 1999, this court discussed the state-created danger theory,
and set out the necessary elenents of the theory as it had been
recogni zed by other circuits, on nunmerous occasions; and (2)
the state-created danger theory was clearly established in
certain respects in the majority of the federal circuits by
Novenber 1999.

In light of this court’s historical reticence towards
adopti ng t he st ate-created danger theory, however, neither this

court’s discussions of the theory nor our sister circuits’
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adoption of it convinces us that a reasonable official in any
of the defendants’ shoes would have had fair notice on or
bef ore Novenber 18, 1999 that his conduct with respect to the
danger created by the Texas A&M bonfire stack could viol ate t he
students’ constitutional rights. Plaintiffs are correct that
a nunber of this court’s decisions prior to 1999 spelled out
the basic and essential elenents that a plaintiff would need
to establish in order to state a claimunder the state-created

danger theory, if it were to be adopted. See Randol ph, 130

F.3d at 731; Doe, 113 F.3d at 1415; Piotrowski |, 51 F.3d at

515-16; Johnson, 38 F.3d at 201; Leffall, 28 F.3d at 530-31.
In each of those cases, however, this court also expressly
noted that the theory had never been adopted in this circuit.

See Randol ph, 130 F.3d at 731; Doe, 113 F.3d at 1415;

Piotrowski I, 51 F.3d at 515; Johnson, 38 F.3d at 201; Leffall,

28 F.3d at 530. Because this court’s pre-Novenber 1999
deci sions evince substantial uncertainty as to the existence
of even the general right that the plaintiffs claim has been
viol ated, those decisions cannot be said to have given
defendants fair warning that any of their actions or om ssions
W th respect to the 1999 Texas A&M bonfire construction could

violate the affected students’ constitutional rights.
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Moreover, simlar to the situation in Md endon, any
consensus of the other federal circuits in adopting various
formul ati ons of the state-created danger theory is insufficient
for this court to find that the theory was clearly established
inthis circuit as applied to these cases. Although a majority
of federal circuits had approved of the state-created danger
theory in a general sense by Novenber 18, 1999, there was not
a consensus anong those courts as to the contours of the

underlying substantive due process right, see Md endon, 305

F.3d at 331, Butera, 235 F.3d at 653-54, and the plaintiffs
have not pointed to (and this court has not found) any pre-
col l apse cases in which an appellate court applied the state-
created danger theory on facts even renotely anal ogous to the
facts of these cases. Accordingly, we find that the adoption
of the state-created danger theory in other circuits before
Novenber 1999 was insufficient to give the University officials
fair notice that their conduct violated the students’

constitutional rights.?®3

B\Where this court has previously spoken on, and refrained from
deciding, an issue, a consensus of authority from other
jurisdictions would I'i kely need to be particularly strong and cl ear
before it could support a finding that the legal principle in
question was clearly established law in this circuit. See
Mcd endon, 305 F.3d at 332 n.12.

31



We t herefore concl ude that the state-created danger theory
was not clearly established law in the Fifth Grcuit on
Novenber 18, 1999, and defendants are entitled to qualified
i munity. *

I V. Concl usi on

For these reasons, we conclude that defendants are
entitled to qualified immunity fromsuit based on plaintiffs’
section 1983 clains, and we therefore AFFIRM the summary
judgnment of the district court dismssing plaintiffs’
conpl ai nt s.

AFFI RVED.

1“As our finding that the state-created danger theory was not
clearly established in this circuit at the tinme of the defendants’
conduct would be the sane whether or not plaintiffs established
t hat defendants’ conduct violated their constitutional rights, one
m ght reasonably suggest that we could sinply have proceeded
directly to the determ native second step of the qualified imunity
inquiry. The Suprene Court has nmade it cl ear, however, that courts
considering qualified imunity defenses ordinarily shoul d address
the issue of clearly established law only if the plaintiff’'s
all egations establish a constitutional violation. Lews, 523 U S.
at 841 n.5. The reason for thisruleis, at |least in part, because
“if the policy of avoi dance were al ways followed in favor of ruling
on qualified immunity whenever there was no clearly settled
constitutional rule of primary conduct, standards of official
conduct would tend to remain uncertain, to the detrinment of both
officials and individuals.” 1d.

32



